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Abstract_]
This study addresses the problem of reconciling the objectivity of evidence with the judge’s discretionary power
in civil proceedings in Iraq and Iran, in light of the principle of a closed list of means of proof and the technological
transformations that have generated new forms of digital and scientific evidence and technical expertise. This
raises questions, on the one hand, about the limits of openness to new means, and, on the other hand, about the
risk of discretionary power degenerating into personal arbitrariness. The study proceeds from the premise that
continuing to confine oneself to the traditional conception of evidence threatens the ability of the evidentiary
system to keep pace with contemporary reality, whereas unrestrained openness exposes legal certainty and
procedural guarantees to instability. What are the most important theoretical and practical challenges faced by the
civil judiciary in Iraq and Iran when seeking to reconcile the objectivity of evidence with the judge’s discretionary
power under the principle of a closed list of means of proof. The significance of this study lies in its attempt to
construct a balanced conception of evidence that allows for the incorporation of scientific and digital proof while
safeguarding rights, and in its grounding of that conception in Imami jurisprudence, contemporary legislative texts,
and judicial practice in the two countries, thereby offering both theoretical and practical contributions to Arab and
Islamic civil judicial doctrine. The study adopts a descriptive, analytical and comparative methodology, based on
an induction of the juristic texts relating to proof, an analysis of the provisions of the civil code and the code of
civil procedure in Iraq and Iran on evidence and judicial discretion, and a tracing of selected judgments of the
courts and decisions of courts of cassation and higher bodies in which features of expansion or restriction of the
notion of non-exclusivity of evidence have been manifested. The research also seeks to link the theoretical level
of the concepts of objectivity and non-exclusivity with the practical level of judicial decision-making, by analysing
real-life examples of complex civil cases in which traditional evidence intersected with digital indicia, and by
eliciting the implicit standards relied upon by judges in weighing between them. The study reaches a number of
conclusions, the most important of which are the following: first, that the concept of “evidence” in the two systems
under examination is no longer confined to testimony and writing in the traditional sense, but now encompasses
every lawful, appropriate and reliable means that enables the judge to form a legally cognizable conviction,
including scientific and digital proof, while preserving the hierarchy of probative value and procedural safeguards;
and secondly, that judicial ijtihad has played a decisive role in redrawing the balance between the objectivity of
evidence and the judge’s discretionary power, by requiring detailed reasoning of the process of weighing the
different items of proof and subjecting that process to appellate and cassation review, in a manner that prevents
discretionary power from degenerating into personal whim while at the same time ensuring the flexibility of the
system and its capacity to absorb new developments.Keywords: civil evidence, proof, the judge’s discretionary
power, judicial ijtihad, digital evidence.
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